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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re At NoCost.Com

Serial No. 75/771, 607

Mal col m B. Wttenberg of Crosby, Heafey, Roach & May for
appl i cant.

Jessie W Billings, Trademark Exam ning Attorney, Law Ofice
103 (Dan Vavonese, Acting Managi ng Attorney).

Before Hohein, Walters and Bottorff, Adm nistrative
Trademar k Judges.

Qpi nion by Walters, Adm nistrative Tradenmark Judge:

At NoCost. Com has filed a trademark application to
regi ster the mark ATNOCOST. COM for, as anended, “gathering
data regardi ng consunmer goods over a worl dw de conputer
net wor k. " U

The Trademark Exam ning Attorney has issued a final

refusal to register, under Section 2(e)(1l) of the Tradenark

! Serial No. 75/771,607, in International Cass 35, filed August 9
1999, based on an allegation of a bona fide intention to use the nmark in
conmer ce
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Act, 15 U. S.C. 1052(e)(1), on the ground that applicant’s
mark is merely descriptive of its services.IZI

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested. W affirmthe refusal to register.

The Exam ning Attorney contends that “the term‘at no
cost’ neans that the goods or services being provided are
being provided for free”; and that this describes a
characteristic of applicant’s services, i.e., that they are
bei ng provided at no cost to the consuner. The Exam ni ng
Attorney states the foll ow ng:

A consuner encountering the mark ATNOCOST. COM wi | |

assunme that free services will be provided at the

web site. The consunmer will in fact be given free

product sanples, as conceded by the applicant

(Applicant’s Brief p. 5). Data wll also be

gathered. The consumers will not be charged for

submtting this data. The applicant has not

argued that there will be fees of any type charged

at the web site. Therefore, any services provided

to the consunmer on the web site will be provided

“at no cost.”

I n support of her position, the Exam ning Attorney
subm tted excerpts of articles fromthe LEXI S/ NEXI S

dat abase. The excerpts denonstrate that consunmers are used

2 ppplicant’s original recitation of services was “gathering data and

of fering sanmpl es of consuner goods over a worl dw de conputer network.”
In response to the Examining Attorney’'s requirenent to anmend its
recitation of services, applicant adopted as a recitation “dissemination
of advertising and free sanples of goods for others and gathering
denographic information for the advertisers via an on-line electronic
conmuni cati ons network.” Follow ng the issuance of a final refusal on
the ground that the mark is nerely descriptive in connection with the
identified services, applicant further anended the recitation as

i ndi cated herein. The Exami ning Attorney accepted this anendnent.



Serial No. 75/771, 607

to seeing reference to the availability of sanples of
various products “at no cost,” meaning that the sanples are
avail able for free.

Appl i cant does not contest the Exam ning Attorney’s
contention that “at no cost” is synonynous with “free.”
Furt her, applicant describes its services as foll ows:

Applicant’s business nodel is to enploy the world

wi de web in order to gather denographic

information for manufacturers of consunmer goods by

attracting consuners to applicant’s web site by

offering free sanples on behalf of those
manuf act urers seeki ng such information.

Specifically, in exchange for receiving free

sanpl es of desirable consuner goods, those |ogging

on to applicant’s web site are asked to fill in

one or nore forms requesting information regarding

consuner preference for one product over another

as well as a consumer’s buying habits and what

characteristics of which goods are consi dered by

t he consuner to be inportant in nmaking purchasing

deci si ons.

Appl i cant expressly “concedes that, in comerce,
appl i cant does provide free sanples to participants engaged
in providing denographic information to applicant over its
website.” However, applicant argues that registrability
nmust be determ ned solely on the basis of the recited
services and that, in this case, applicant has anended its
recitation of services to delete reference to the fact that
it gives away free sanples in exchange for data obtained
from consuners.

The test for determ ning whether a mark is nerely

descriptive is whether the involved termimedi ately conveys
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i nformation concerning a significant quality,
characteristic, function, ingredient, attribute or feature
of the product or service in connection with which it is
used, or intended to be used. In re Engineering Systens
Corp., 2 USPQ2d 1075 (TTAB 1986); In re Bright-Crest, Ltd.,
204 USPQ 591 (TTAB 1979). It is not necessary, in order to
find a mark nmerely descriptive, that the mark descri be each
feature of the goods or services, only that it describe a
single, significant quality, feature, etc. 1In re Venture
Lendi ng Associ ates, 226 USPQ 285 (TTAB 1985). Further, it
is well-established that the determ nation of nere
descriptiveness nust be nmade not in the abstract or on the
basis of guesswork, but in relation to the goods or services
for which registration is sought, the context in which the
mark is used, and the inpact that it is likely to nmake on
t he average purchaser of such goods or services. 1In re
Recovery, 196 USPQ 830 (TTAB 1977).

We conclude, first, that “.conf has no source-
i ndicating function, because it is nmerely an indication of a
portion of an address on the Wéb.EI Addi tional ly, we
concl ude that the ATNOCOST portion of applicant’s mark is
likely to be perceived as the phrase “at no cost,” which the

evi dence establishes will be understood as synonynmous wth

5Intheir briefs, neither the Exami ning Attorney nor applicant
di scusses the “.COM portion of applicant’s mark.
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the word “free.” This is especially so since such portion
woul d have no other readily discernable significance.

W agree with the Exam ning Attorney that consuners are
likely to understand, fromthe term ATNOCOST. COM t hat
applicant offers sonething free, specifically, sanples of
goods, through its web site; and, noreover, that this is a
significant characteristic of applicant’s services. Wile
applicant has anended its recitation of services to delete
reference to the fact that it gives away free sanpl es of
products, applicant concedes that this is an aspect of its
services. This fact is not negated nerely because the
recitation of services does not specify this aspect of
applicant’s services — it is clear that the offering of free
sanples is enconpassed within the services as identified.
As applicant notes, applicant obtains its denographic data
in exchange for the free sanples it offers its custoners.

In the present case, it is our view that, when applied
to applicant’s services, the term ATNOCOST. COM i mredi atel y
describes, w thout conjecture or speculation, a significant
feature or characteristic of applicant’s services, nanely,
that it offers sanple products “at no cost, or “for free.”
Not hi ng requires the exercise of imagination, cogitation,
nmental processing or gathering of further information in
order for purchasers of and prospective custoners for

applicant’s services to readily perceive the nerely
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descriptive significance of the term ATNOCOST. COM as it
pertains to applicant’s services. See In re Dial-A Mittress
Qperating Corporation, No. 00-1197 (Fed. Cir. decided
February 13, 2001) [“Although ‘1-888-MA-T-R-E-S-S is not
generic for a service offering mattresses by tel ephone, [it
is merely descriptive because] it imrediately conveys the
inpression that a service relating to mattresses is
avail able by calling the tel ephone nunber.”)

Decision: The refusal under Section 2(e)(1) of the Act

is affirned.
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